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Minor Works PBA Pack-Attachment 1- GCC23-August 2019
GCC23 Payments, Retention and Security
23.1	Project Bank Account Definitions
In this Clause 23, the following terms have the following meanings:
Bank means the bank with which the Project Bank Account is established.
Contractor Deposit Instruction means an irrevocable payment instruction in relation to the operation of the Project Bank Account, the purpose of which is to initiate deposits or transfers by the Contractor, in the form agreed pursuant to the PBA Trust Deed Poll.
Opt-in Notice means a notice executed by an Opt-in Subcontractor in the form set out in the PBA Trust Deed Poll.
Opt-in Subcontractor means:
any person that is contracted by the Contractor to: 
undertake work or services; or 
undertake work or services and supply goods or materials, 
where the total aggregate value of such ‘work or services' or 'work or services and supply of goods or materials' in connection with the Works is less than $20,000 (GST inclusive); or
any person that is a Supplier in connection with the Works,
where the person has expressly stated (to the Contractor) that they wish to participate in the trust created by the PBA Trust Deed Poll.
Payment Report means a report identifying:
0. any Subcontractors who have performed work included in the Superintendent's most recent payment certificate, who have already been paid for that work by the Contractor;
any rights of set-off that the Contractor is able to exercise (or intends to exercise) in relation to moneys that might otherwise be payable to any Subcontractor (including reasonable details of the amounts that may be set-off and to the extent it is lawfully able to do so, reasons for the exercise of the set-off right);
any Subcontractor that has failed to make a payment claim under a Subcontract (but which was entitled to do so), where work undertaken by the Subcontractor has been included in the Superintendent's most recent payment certificate; 
any amount claimed by a Subcontractor that is included in the Superintendent's most recent payment certificate, and is in dispute, including, but not limited to:
any formal dispute between the Contractor and Subcontractor under the relevant subcontract;  
any disagreement between the Contractor and Subcontractor in relation to the amount claimed by the Subcontractor; or
any claim made by the Subcontractor under the Construction Contracts Act 2004 (WA); 
any difference between the amount allocated to a Subcontractor (or to works performed by a Subcontractor) in the most recent payment claim and the amount allocated to that Subcontractor in the Progress Payment Instruction(s), and the reasons for the difference; and
copies of any Opt-In Notices that have been received by the Contractor since the issue of the previous Payment Report, or in the case of the first Payment Report, since the award of the Contract.
PBA Agreement means the agreement entered into between the Contractor, the Principal and the Bank which establishes the Project Bank Account and which is in the form of Attachment 2 of the PBA Pack. 
PBA Pack means the Project Bank Accounts (PBA) Pack for Minor Works Contracts available on the Main Roads' website at:
https://www.mainroads.wa.gov.au/technical-commercial/contracting-to-main-roads/ 
PBA Trust Deed Poll means the document of that name executed by the Contractor and which is also executed by the Principal on or around the date of the Contract, pursuant to which a Project Bank Account is to be established and moneys due to the Contractor under the Contract are to be paid and held on trust, such document to be in the form of Attachment 3 of the PBA Pack.
PPI - Consolidated Allocation means an irrevocable payment instruction in the form required by the PBA Trust Deed Poll, which contains a breakdown of the total amount identified in the payment certificate and sets out:
0. the amounts payable to each of the Subcontractors under their relevant Subcontract; 
any allowable Retention Amounts to be retained by the Contractor pursuant to any relevant Subcontract (which amounts are to be held in the Project Bank Account and released in accordance with the PBA Trust Deed Poll);
any amount that is to be paid to the Contractor pursuant to the Contract; and
a total to be paid (that is the aggregate of the amounts identified pursuant to subclauses (a), (b) and (c) above) which, to avoid doubt, must be equal to the amount identified in the payment certificate to which the Progress Payment Instruction relates, 
and which complies with the requirements of the Contract.
PPI - Contractor Allocation means an irrevocable payment instruction in the form required by the PBA Trust Deed Poll, which sets out any amount to be paid to the Contractor out of the Project Bank Account, being the amount of money that remains after the aggregate of the amounts in each:
0. PPI - Subcontractor Allocation; and
PPI - Retention Allocation,
are subtracted from the amount certified by the Superintendent for the month pursuant to the Contract and which complies with the requirements of the Contract.
PPI - Retention Allocation means an irrevocable payment instruction in the form required by the PBA Trust Deed Poll, which sets out any allowable Retention Amounts to be retained by the Contractor pursuant to any relevant Subcontract (which amounts are to be held in the Project Bank Account and released in accordance with the PBA Trust Deed Poll) and which complies with the requirements of the Contract.
PPI - Subcontractor Allocation means an irrevocable payment instruction in the form required by the PBA Trust Deed Poll, which sets out the amounts payable to each of the Subcontractors under their relevant Subcontract and which complies with the requirements of the Contract. 
Progress Payment Instruction means a PPI – Consolidated Allocation or any one or more of a:
0. PPI - Contractor Allocation;
PPI - Subcontractor Allocation; or
PPI - Retention Allocation,
the purpose of which is to originate a payment by the Principal into the Project Bank Account.
Project Bank Account means the bank account established as a trust account with a single Bank as more particularly defined in the PBA Trust Deed Poll.
Retention Amount means any moneys which the Contractor is entitled to retain from amounts due to Subcontractors pursuant to any express provision of a Subcontract permitting either a specified percentage amount or a specified amount to be retained from payments to be made under the Subcontract.
Retention Release Event is the agreement or determination or occurrence of an event under a Subcontract consequent upon which retention moneys or any part thereof (retained pursuant to an express provision of that Subcontract) are to (as relevant) be released to the Subcontractor or paid to the Contractor.
Retention Release Instruction means an irrevocable payment instruction in relation to the operation of the Project Bank Account which instructs the payment of Retention Amounts that are payable, that is in the form agreed pursuant to the PBA Trust Deed Poll.
Subcontractor means: 
0. a person who has been contracted by the Contractor to:
(i) undertake work or services; or 
(ii) undertake work or services and supply goods or materials, 
where in either case the total aggregate value of such 'work or services' or 'work or services and supply of goods or materials' in connection with the Works is equal to or greater than $20,000 (GST inclusive); and
any Opt-in Subcontractor that has signed an Opt-in Notice and given a copy of that notice to the Contractor.
Supplier means a person who has been contracted to supply goods or materials to the Contractor in connection with the Works but who undertakes no design, fabrication, construction work or service of any kind in connection with the Works.
23.2	PBA Trust Documents
Upon execution, the PBA Trust Deed Poll forms part of this Contract.
Within 28 days of the award of the Contract, the Contractor must deliver to the Principal:
0. a PBA Trust Deed Poll duly executed by the Contractor prior to delivery; and
a PBA Agreement which complies with the PBA Trust Deed Poll, duly executed by the Contractor and the Bank,
in each case delivered unconditionally on the basis that the Principal may execute and date the documents; 
if the Contractor is subject to a registered security interest that would extend to the Project Bank Account (as identified under the "Personal Property Securities Register" maintained pursuant to the Personal Property Securities Act 2009 (Cth)), other than a registered security interest in favour of the Bank, a duly executed deed of release or priority deed poll (in the form set out in Attachment 4 of the PBA Pack) pursuant to which the trust arrangements effected pursuant to the PBA Trust Deed Poll and the PBA Agreement are to be released from, or take priority over, any such security; and
evidence to the satisfaction of the Principal that the Project Bank Account has been opened.
The Contractor must not make any claim for payment until such time as all of the above documents have been delivered to the Principal. 
23.3 	Notice of PBA Trust – Subcontractors
Upon request by any Subcontractor, the Contractor must provide to that Subcontractor:
0. a copy of the executed PBA Trust Deed Poll; and 
a copy of the executed PBA Agreement which must include details of the relevant account number and name of the Project Bank Account. 
23.4	Notice of PBA Trust – Right to Participate
Prior to any person being contracted by the Contractor to:
0. undertake work or services; or 
undertake work or services and supply goods or materials,   
in connection with the Works, where the total aggregate value of such work or services or supply of goods or materials in connection with the Works is less than $20,000 (GST inclusive), or
supply goods or materials without undertaking any design, fabrication, construction work or service of any kind in connection with the Works where the value of such goods or materials is $20,000 (GST inclusive) or more,
the Contractor must provide reasonable written notice of the trust created and contemplated by the PBA Trust Deed Poll and PBA Agreement and of the rights that person has to participate in the same.  The Contractor must notify all potential Subcontractors that they are bidding for a PBA project and direct them to the PBA information available from Main Roads' website at:
https://www.mainroads.wa.gov.au/technical-commercial/contracting-to-main-roads/ 

23.5	PBA Trust - Contracted Value Increases 
If a person that is contracted by the Contractor in relation to part of the Works is not a Subcontractor because the agreed total aggregate value of the 'work or services' or 'work or services and supply of goods or materials' by that person is less than $20,000 (GST inclusive), then on and from the point in time that value threshold is equalled or exceeded:
0. such person will be a Subcontractor for the purposes of this Contract; and
0. the Contractor must, in the following Payment Report, notify the Principal that such person has become a Subcontractor.  
To avoid doubt, the requirement of the Contractor to allocate and pay retentions into the Project Bank Account is not retrospective, and will only apply once that person becomes a 'Subcontractor' and from the time that value threshold is equalled or exceeded.  
23.6	Opt-in Subcontractor
The Contractor will ensure that:
0. any Opt-in Subcontractor is promptly provided with the form of an Opt-In Notice (which must be within seven days of the Opt-In Subcontractor expressly stating to the Contractor that they wish to participate in the trust created by the PBA Trust Deed Poll); and
0. copies of all duly signed Opt-in Notices received by it are forthwith supplied to the Principal.
Upon the supply of a duly signed Opt-in Notice to the Contractor, the Opt-in Subcontractor that has signed that notice will be deemed a Subcontractor (on and from that point) for all purposes of the Contract and shall be paid via the Project Bank Account pursuant to the operation of the PBA Trust Deed Poll.
23.7	Payment Claims 
Unless otherwise stated in the Contract, and subject to the Minor Works General Conditions of Contract, the Contractor shall be entitled to submit a claim for payment on the first calendar day of each month for any work performed up to the end of previous month, less amounts already paid by the Principal.  
All payment claims shall be submitted to the Superintendent and shall contain sufficient evidence to support the value of the claim and any other information that the Superintendent may reasonably request.
23.8	Payment Certificate 
Within 14 days after receipt of a claim for payment, the Superintendent must issue to the Principal and to the Contractor a payment certificate stating the amount of the payment which, in the opinion of the Superintendent, is to be made by the Principal to the Contractor or the Contractor to the Principal.  The Superintendent must set out in the certificate the calculations employed to arrive at that amount and, if the amount is more or less than the amount claimed by the Contractor, the reasons for the difference. The Superintendent must allow in any payment certificate issued pursuant to this Clause 23.8, amounts paid under the Contract and amounts otherwise due from the Principal to the Contractor and / or due from the Contractor to the Principal arising out of or in connection with the Contract, including but not limited to any amount due or to be credited under any provision of the Contract.
If no payment certificate has been issued by the Superintendent within the required time, the Contractor's claim, but excluding:
0. any amounts in such claim in respect of variations not expressly approved in writing by the Superintendent;
any amounts (other than those included in a variation expressly approved in writing by the Superintendent) for claims under Clause 10 or in respect of changes in statutory requirements; and
any other claim for damages arising under or in connection with the Contract or breach thereof,
will, notwithstanding the absence of a payment certificate, be deemed to be the amount due as if it were set out in a payment certificate and as if such payment certificate were to have been issued on the 14th day after receipt of the claim for payment.  In the Contract, a reference to an amount identified in a payment certificate must include any amount deemed to be set out in a payment certificate.
Subject to the provisions of the Contract, where a payment certificate issued by the Superintendent certifies an amount payable from the Contractor to the Principal, the Contractor must, within 14 days of the issue of the payment certificate, pay to the Principal an amount not less than the amount shown on the payment certificate.
23.9	Progress Payment Instructions 
Subject to the provisions of the Contract and where any certificate certifies amounts due from the Principal to the Contractor, within 19 days from the date that the Contractor's payment claim is submitted, the Contractor must issue to the Principal the completed Progress Payment Instruction(s), consisting of either:
0. a single PPI - Consolidated Allocation; or
any one or more of:
(i) a PPI - Contractor Allocation;
(ii) a PPI - Subcontractor Allocation; and / or
(iii) a PPI - Retention Allocation.
The aggregate total amounts of the Progress Payment Instruction(s) provided to the Principal must be equal to the amount set out in the payment certificate to which the Progress Payment Instruction(s) relate.SCC 27A

At the same time as the Contractor issues the Progress Payment Instruction(s) to the Principal, the Contractor must:
0. if the Progress Payment Instruction is not a PPI – Consolidated Allocation, inform the Principal of the total number of Progress Payment Instructions that the Contractor intends to provide in relation to the payment certificate to which the Progress Payment Instruction(s) relate;
provide a Payment Report to the Principal; 
if requested by the Principal, provide to the Principal invoices issued by any Subcontractor in relation to the payment claim; and 
provide the Progress Payment Instruction(s) to the Bank.
23.10	Statutory Declaration
At the same time as (and no earlier than) any Progress Payment Instruction(s) is issued to the Principal and the Bank, and before the Principal makes that payment into the Project Bank Account, the Contractor must give to the Principal a statutory declaration (in the form set out in Attachment 5 of the PBA Pack) by the Contractor or, where the Contractor is a corporation, by a representative of the Contractor who is in a position to know the facts declared, that:
0. all workers who have at any time been employed by the Contractor on work under the Contract have been paid all moneys due and payable to them in respect of their employment on the work under the Contract;
0. all subcontractors and suppliers have been paid all moneys due and payable to them in respect of work under the Contract;
0. there has been no change to the Contractor's financial capacity that will have an adverse effect on its performance of the Contract;
0. the Contractor has complied with the requirements of the Building Code as detailed in SP 8.0 of the Contract (if applicable);
0. the Progress Payment Instruction(s) are true and accurate and comply with the Contract (and to avoid doubt and without limitation, properly allocate amounts payable to Subcontractors pursuant to their subcontracts);
0. all Opt-in Subcontractors who wish to become a 'Subcontractor' have been provided with an Opt-in Notice;
0. to the extent that any previously issued Progress Payment Instruction was not correct or for any other reason, the Contractor has no outstanding liabilities to Subcontractors or any other subcontractor or supplier (regardless of subcontract value) in connection with the Works, other than the payments the subject of the Progress Payment Instruction;
0. the Payment Report issued with the Progress Payment Instruction(s) is true and accurate; and
0. there has been no change in the registered security interests which would extend to the Project Bank Account (as identified under the "Personal Property Securities Register" maintained pursuant to the Personal Property Securities Act 2009 (Cth)) other than a registered security interest in favour of the Bank, or if there has been a change, the Contractor has provided a duly executed deed of release or priority deed poll (in the form set out in Attachment 4 of the PBA Pack) to the Principal, or will provide such deed of release or priority deed poll within one day of the change,
in each case as at (and no earlier than) the date of the Progress Payment Instruction(s) issued under Clause 23.9. The statutory declaration must not be signed and dated earlier than the date of the relevant Progress Payment Instruction(s).
23.11	Shortfall of Moneys
To the extent that:
0. the total amount due and owing from (or otherwise payable by) the Contractor to a Subcontractor is greater than the amount identified in the relevant Progress Payment Instructions for that Subcontractor; and/or
amounts are due and owing from the Contractor to a Subcontractor and the amounts are not referrable to any previously issued Progress Payment Instructions,
the Contractor must pay into the Project Bank Account any amount required to make payment of the total amount due to the Subcontractor.  Any such payment into the Project Bank Account must:
0. be accompanied by a Contractor Deposit Instruction; and
be made in sufficient time so as to allow the Bank to apply the relevant funds to that Subcontractor at the same time as acting on the relevant Progress Payment Instructions and in any event, no less than two days prior to the scheduled date of payment for such Progress Payment Instructions,
and the moneys deposited by such payment into the Project Bank Account will be held on trust for the benefit of the relevant Subcontractor.
23.12	Payment, Retention Moneys and Security
Following receipt by the Principal of a properly completed and valid Progress Payment Instruction(s) and Payment Report, and providing the Principal has received the statutory declaration required in compliance with Clause 23.10, the Principal must (subject to the other provisions of the Contract) pay 95% of the amount shown in the payment certificate into the Project Bank Account and the Principal will retain the remaining 5%. The Principal must pay the amount within 28 days of receipt of the relevant payment claim. 
The Principal must issue to the Contractor a Recipient Created Tax Invoice in respect of GST for the total amount of the relevant payment certificate and paid by the Principal into the Project Bank Account.
Upon issue of the Certificate of Practical Completion in accordance with Clause 20, the moneys retained by the Principal shall be reduced to 2.5% of the final value of the work. Interest shall not be payable on retained moneys. 
The Contractor may at any time provide security in a form acceptable to the Principal in lieu of and to the same value of the money retained and/or required to be retained in accordance with this Clause 23.12. Where the security is provided prior to the commencement of Works the value of the security required is for an amount equal to 5% of the accepted tender price. 
The moneys retained shall be paid or the security released to the Contractor within 14 days of the date that the Superintendent issues the Final Certificate. 
23.13	Withholding Payment / Revoking and Reissuing 
The Principal may (in its sole discretion) withhold payment of moneys due to the Contractor if no statutory declaration is supplied pursuant to Clause 23.10, or if the statutory declaration supplied pursuant to Clause 23.10 identifies, or the Principal reasonably believes that:
0. the Progress Payment Instructions are not true and accurate, do not properly allocate amounts payable to Subcontractors pursuant to their subcontracts, or otherwise do not comply with the Contract;
the Payment Report is not true and accurate, does not properly allocate amounts payable to Subcontractors pursuant to their subcontracts, or otherwise does not comply with the Contract;
there are manifest errors (including arithmetic errors) in any of the Progress Payment Instructions or in the Payment Report;
there are Opt-in Subcontractors who wish to become a 'Subcontractor' but have not yet been provided with an Opt-in Notice;
there are persons that should have been deemed to be a Subcontractor pursuant to the Contract, and this information has not been provided to the Principal;
the Contractor is liable for amounts due and owing to workers or to Subcontractors or Opt-in Subcontractors or any other subcontractor or supplier (regardless of subcontract value) in respect of works carried out and completed and such amounts remain unpaid as at the date of the statutory declaration;
there has been a change in the registered security interests which would extend to the Project Bank Account (as identified under the "Personal Property Securities Register" maintained pursuant to the Personal Property Securities Act 2009 (Cth)) other than a registered security interest in favour of the Bank, and a duly executed deed of release or priority deed poll in relation to that security interest (in the form set out in Attachment 4 of the PBA Pack) has not been supplied to the Principal; 
the Contractor has breached the PBA Trust Deed Poll and that breach has not been remedied to the reasonable satisfaction of the Principal;
there is any inconsistency or ambiguity between the invoices issued by the Subcontractors and the calculations set out in the Progress Payment Instructions; and/or
the $1 payment as required by clause 3.1(c) of the PBA Trust Deed Poll has not been successfully made through the Project Bank Account.
Without limiting its right to withhold payment, the Principal may (in its sole discretion) direct the Contractor to revoke and reissue any Progress Payment Instruction to both the Principal and the Bank if: 
0. there are manifest errors (including arithmetic errors) in any of the Progress Payment Instructions or in the Payment Report; or
that Progress Payment Instruction does not comply with the requirements of the Contract.
If the Principal has provided comments on the Progress Payment Instructions, the reissued Progress Payment Instructions must properly take into account those comments.
23.14	Effect of Payment
Payments made into the Project Bank Account by the Principal are deemed to be payments made to the Contractor under the Contract.
A payment made into the Project Bank Account pursuant to this Clause 23 does not prejudice the right of either party to dispute under Clause 28 whether the amount so paid is the amount properly due and payable and on determination (whether under Clause 28 or as otherwise agreed) of the amount so properly due and payable, the Principal or Contractor, as the case may be, is liable to pay the difference between the amount of such payment and the amount so properly due and payable.  If the Principal is liable to pay the difference, it must (subject to the rights of the Principal pursuant to Clause 23.13) be paid into the Project Bank Account by the Principal upon receipt from the Contractor of a properly completed Progress Payment Instruction.
Payment of moneys shall not be evidence of the value of work or an admission of liability or evidence that work has been executed satisfactorily but shall be a payment on account only.
23.15	Unfixed Plant and Materials
Except as provided in the Contract, the Principal shall not be obliged to pay for any item of unfixed plant and materials which is not incorporated in the Works.
23.16	Retention Release Events 
The Contractor acknowledges the provisions of the PBA Trust Deed Poll, including in relation to the occurrence of Retention Release Events.  The Contractor agrees to comply with the PBA Trust Deed Poll and to forthwith provide the Principal with a copy of any Retention Release Instruction issued pursuant to the PBA Trust Deed Poll.
23.16	Construction Contracts Act
The Contractor acknowledges the provisions of the Construction Contracts Act 2004 (WA) (CCA) and (in particular) section 9 of the CCA.  The Contractor hereby confirms that nothing in the Contract, the PBA Trust Deed Poll or the PBA Agreement shall be construed as permitting or otherwise allowing the Contractor to implement an arrangement with its Subcontractors that would result in provisions of its Subcontracts having no effect by virtue of the application of section 9 or any other provision of the CCA.
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GCC 24 	Default or Insolvency of Contractor
If the Superintendent shall certify to the Principal that the Contractor has:
0. failed to execute the Works at a rate of progress satisfactory to the Superintendent;
neglected or omitted to execute any instruction of the Superintendent;
failed to complete the whole of the Works within the period stated for completion or such extended time as the Superintendent may grant;
intimated that it is unwilling or unable to complete the Works; 
become the subject of an Insolvency Event; 
in respect of Clause 23.2, failed within 28 days of the award of the Contract to deliver to the Principal a duly executed deed of release or priority deed poll when required to do so by that Clause;
if there is a change in the registered security interests which would extend to the Project Bank Account (as identified under the "Personal Property Securities Register" and maintained pursuant to the Personal Property Securities Act 2009 (Cth)), other than a registered security interest in favour of the Bank, failed to provide a duly executed deed of release or priority deed poll (in  form and substance acceptable to the Principal) to the Principal within 14 days of the change; and
breached the PBA Trust Deed Poll or the PBA Agreement in a manner which (in the opinion of the Superintendent) is not minor or inconsequential in nature; or
otherwise committed a substantial breach of contract,
then the Principal, after giving seven days notice in writing, may terminate the Contract and all moneys held by the Principal may be used by the Principal for the purpose of completing the Works.
In this Clause, Insolvency Event means any of the following: 
0. a 'controller' (as defined in the Corporations Act 2001 (Cth)), manager, trustee, receiver, receiver and manager, administrator or similar officer is appointed in respect of a body corporate or any asset of a body corporate;
a liquidator or provisional liquidator is appointed in respect of a body corporate;
any application is made to a court for an order, a court makes an order, a meeting is convened or a resolution is passed, for the purpose of:
(i) appointing a person referred to in paragraph (a) or (b) of this definition;
(ii) winding up or de-registering a body corporate; or
(iii) proposing or implementing a scheme of arrangement,
other than an application which is withdrawn, dismissed or set aside within 21 days after it is made;
a body corporate enters into, resolves to enter into or proposes a reorganisation, moratorium or other form of administration involving, an arrangement, composition or compromise with, or assignment for the benefit of, its creditors generally or any class of them, other than for the purposes of a reconstruction or amalgamation while solvent;
a body corporate becomes, states in writing that it is or is deemed under any law to be, insolvent or unable to pay its debts as and when they fall due; 
the party commits an act of bankruptcy; and
any act is done or event occurs which, under any applicable law from time to time in any jurisdiction, has an analogous or similar effect to any act or event described in paragraphs (a) to (f) of this definition (inclusive).
