


mailto:tjc%40terrijanke.com.au?subject=
https://www.maarakoolart.com/about
https://www.transport.wa.gov.au/getmedia/27ce81f5-a7f3-4075-ab79-e1eb8ed52929/ABOUT_P_Portfolio_Organisational_Structure.pdf
https://www.transport.wa.gov.au/getmedia/27ce81f5-a7f3-4075-ab79-e1eb8ed52929/ABOUT_P_Portfolio_Organisational_Structure.pdf
























Transport and Major Infrastructure Portfolio

14

1.7	 How do Intellectual Property rights connect with ICIP? 

Intellectual property (IP) refers to the rights 
that the law gives to protect ideas and creative 
efforts borne from “intellect”. IP law focuses 
on individual ownership and does not reflect 
the ongoing custodianship and communal 
ownership that is fundamental within 
Aboriginal culture. 

IP is governed by Commonwealth legislation 
including the Copyright Act 1968, Designs Act 
2003, Trade Marks Act 1995, Patents Act 1990 
and Plant Breeders Rights Act 1994. 

In comparison, ICIP refers to the rights that 
Aboriginal peoples have to their cultural 
heritage, knowledge and cultural expressions, 
which is an extension of IP rights protecting 
ideas and creative efforts.  

Aboriginal knowledge is often captured or 
embodied in cultural expressions such as art, 
song and dance. 

Current Australian laws do not adequately 
cover the gap between Western commercial 
law and Aboriginal cultural practices relating to 
knowledge in IP law. 

The Portfolio is applying this Aboriginal 
Art, Language and Story Protocol as a best 
practice ethical and standard approach to give 
effect to the rights the Aboriginal peoples of 
Western Australia need to maintain, control, 
protect and develop their ICIP. 

1.8	 Differences between IP and ICIP 

ICIP Cultural Law

Styles or underlying theme important
Oral and performances

Communal custodianship

Cultural rights

Handed down as cultural practice

Rights continue

Copyright Western Law

Expression only protected in 
material form

Individual - owned by creator

Economic rights - buy, sell, licence - 
except moral rights

Assignable rights - can transfer

Limited duration

https://www.legislation.gov.au/C1968A00063/latest/versions
https://www.legislation.gov.au/C2004A01232/2020-12-18/text
https://www.legislation.gov.au/C2004A01232/2020-12-18/text
https://www.legislation.gov.au/C2004A04969/latest/text
https://www.legislation.gov.au/C2004A04014/latest/text
https://www.austlii.edu.au/cgi-bin/viewdb/au/legis/cth/consol_act/pbra1994222/
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The following section outlines where the principles may apply to interactions with Aboriginal 
peoples in relation to elements of design, art, interpretive works/signage, photography, drone, video, 
interviews, or other means of capturing Aboriginal knowledge. 

2.2	 Principle 1: Respect

Aboriginal peoples have the right to 
maintain, control, protect and develop 
their diverse cultures, drawing on their 
ICIP knowledge and expression. 

The Portfolio: 

	U Will respect and wherever possible, 
endeavour to uphold Article 31 of the 
Declaration;

	U Will implement this Protocol and other 
relevant policies that relate to Aboriginal 
knowledge and cultural expression;

	U Respects the rights of Aboriginal 
communities to have input to, or a deeper 
understanding of, how their ICIP will be 
used on projects and policies that affect 
them and their ICIP;

	U Respects the diversity of Aboriginal cultures 
in WA. This includes complying with the 
specific cultural practices that different 
language groups may have in relation to the 
treatment of their heritage, knowledge and 
cultural expression.

2.3	 Principle 2: Self-determination

Aboriginal peoples have the right to 
self-determination in relation to their 
ICIP and to be empowered in decisions 
that affect their rights. 

Self -determination is the fundamental right 
of Aboriginal peoples that is enshrined in 
international law, to make decisions that affect 
their lives including their culture, economy and 
social well-being. 

Aboriginal peoples must be encouraged and 
empowered in decision-making processes 
about projects that involve or affect their ICIP.

The Portfolio: 

	U Strives to empower Aboriginal peoples in 
decision making about their ICIP, including 
through local decision making and working 
with Traditional Owners/custodians and 
peoples in authority.

	U Provides a culturally safe working 
environment and supports its Aboriginal 
staff when they provide advice on 
appropriate engagement with Aboriginal 
peoples and communities and on following 
cultural protocols related to ICIP. 

	U Seeks opportunities to facilitate Aboriginal 
cultural input in projects involving ICIP, 
including relevant Aboriginal peoples and 
communities at the outset of the project/
initiative and throughout. 
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https://www.legislation.wa.gov.au/legislation/statutes.nsf/main_mrtitle_924_homepage.html






Transport and Major Infrastructure Portfolio

24

2.7	 Principle 6: Secret, Sacred and Privacy

Aboriginal peoples have the right to 
maintain their cultural practices relating 
to secret and sacred information and 
knowledge. 

The privacy and confidentiality concerning 
aspects of Aboriginal peoples’ personal and 
cultural affairs must be respected.

	U The Portfolio respects Aboriginal peoples’ 
right to keep secret, their sacred and ritual 
knowledge made in accordance with 
customary laws. 

	U Some parts of Aboriginal knowledge and 
customs are not appropriate to be shared 
publicly or may be subject to customary 
laws or restrictions. Disclosing sacred or 
secret materials against cultural protocol 
can be harmful for Aboriginal communities.

	U Portfolio representatives will engage with 
Elders or Aboriginal peoples in authority 
to identify whether there are any sensitive, 
sacred or religious issues.

The Portfolio will respect the privacy of 
Aboriginal individuals. Personal or sensitive 
information cannot be shared without 
permission. Where private or confidential 
information is recorded by the Portfolio, it will 
be stored safely and in compliance with the 
State Records Act 2000.

https://www.legislation.wa.gov.au/legislation/statutes.nsf/main_mrtitle_924_homepage.html
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2.10	 Principle 9: Maintaining Aboriginal Culture

Aboriginal cultures are dynamic and 
evolving and the protocols within each group 
and community will change. Consultation 
and FPIC are ongoing processes. 

Aboriginal cultures are not static and measures 
need to be taken so that Aboriginal peoples can 
maintain, revitalise and advance their cultures.

The Portfolio acknowledges the need to 
use ICIP consistently with the specific 
consent given by Aboriginal peoples through 
consultation. New or different uses (including 
adaptation) of ICIP may require re-consultation 
and consent for the specific use.

The Portfolio will consider how a proposed use 
of ICIP might affect future use by Aboriginal 
peoples who are entitled to inherit the ICIP. 

The Portfolio agencies respectively will keep 
clear records about Protocol material or 
information stored, to enable Aboriginal people 
access to their ICIP in the future.

Aboriginal cultures are evolving and cultural 
protocols and decision-making structures within 
a community will change over time. The Portfolio 
aims to maintain strong, long-term relationships 
with Aboriginal communities to assist and 
facilitate future consultations about this Protocol. 

2.10.1	Examples of Principle 9 being put into practice 

Maintaining Aboriginal Culture

Aboriginal peoples have the right to ongoing 
maintenance and control of material 
incorporating ICIP created, used and stored at 
the Portfolio. Aboriginal peoples and Aboriginal 
communities should be given access to, 
and rights to use, Portfolio materials which 
incorporate their ICIP. 

This is a form of benefit sharing and respects 
communal ownership of culture, and the roles 
and responsibilities Aboriginal people have to 
look after culture and pass it on. It is essential 
for the health and wellbeing of culture and to 
ensure Aboriginal people’s priorities for culture 
are being met. 

When creating or accessing materials 
incorporating ICIP, the Portfolio will consider 
how these materials can be stored and 
managed in culturally appropriate ways. This 
includes ensuring user access in accordance 
with the wishes of the relevant Aboriginal 
communities and observing any restrictions 
attached to that knowledge or ICIP. 

It is important to maintain good record 
keeping and consult with Aboriginal peoples 
and communities early as to: 

	U How the material can be used and who 
it can be accessed by (including cultural 
restrictions regarding the use of the 
material);

	U Whether the material contains culturally 
sensitive, confidential, or personal 
information; 

	U Where the material should be stored (for 
instance, in the Portfolio’s archives, and/or 
by a community the representative body); 
and 

	U How the material will be preserved 
(including whether in hard copy or digital 
archives).

The Portfolio complies with the State 
Government Retention and Disposal Schedule 
within the State Records Act 2000. 

https://www.wa.gov.au/government/document-collections/retention-and-disposal-of-state-records
https://www.wa.gov.au/government/document-collections/retention-and-disposal-of-state-records
https://www.legislation.wa.gov.au/legislation/statutes.nsf/main_mrtitle_924_homepage.html
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2.11	 Principle 10:  
Recognition and protection

Aboriginal peoples have the right to 
protection of their cultural heritage 
and intellectual property rights in that 
cultural heritage. Laws, policies and 
contracts should be developed and 
implemented to respect these rights. 

	U The Portfolio follows existing laws and 
other relevant policies to uphold this 
Protocol. 

	U The Portfolio will implement practical 
measures to recognise and protect this 
Protocol, including the use of Traditional 
Owner/Custodian notices, agreements, 
cultural consent forms and/or ICIP clauses 
in agreements. 

	U Aboriginal peoples will be given the 
opportunity to provide feedback on the 
Portfolio’s treatment of their ICIP or 
engagement with Aboriginal communities. 
People can provide feedback, make 
complaints and/or seek resolution of issues 
by contacting the TPAE branch. This can be 
done by emailing: aboriginalengagement@
mainroads.wa.gov.au or phoning 138 138.

mailto:aboriginalengagement%40mainroads.wa.gov.au?subject=
mailto:aboriginalengagement%40mainroads.wa.gov.au?subject=


https://www.maiamnayriwingara.org/
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Contact

Transport Portfolio Aboriginal Engagement

L2 2, Victoria Ave, Perth

Email: aboriginalengagement@mainroads.wa.gov.au 

Phone: 138 138

mailto:aboriginalengagement%40mainroads.wa.gov.au?subject=
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